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littttfii ^tatra (Emtrt nf Ajijirahi 

SECOND CIRCUIT 


Docket No. 74-2042 


United States or America < .r rcl. Wim.iam Wooden, 

Petitioner-A ppcllant, 

(pianist 

Leon J. Vincent, Superintendent Green Haven Correctional 
Facility, Stormville, New York, 

lies pond cut-Appellee. 


BRIEF FOR RESPONDENT-APPELLEE 


Questions Presented 

1. Was the admission at trial of petitioner’s prearraign- 
ment-post indictment, statement to Detective Guido and 
an assistant district attorney harmless error where 
such statements dovetailed with a previously volunteered 
statement and where the other evidence against petitioner 
conclusively established his guilt ? 

2. Did the State trial judge properly admit at trial peti¬ 
tioner’s prearrai,eminent-post indictment statement to 
Detective Guido and an assistant District Attorney where 
such statements were freely and voluntarily made after the 
petitioner was apprised of the charges against him and 
knowingly waived his right to counsel ? 
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Whs petitioner denied his riirht to tin* efloetive as¬ 
sistance of counsel w here petitioner, on the eve of trial, ami 
in an attempt to delay the proceedings against him. insisted 
mi proceeding i>>' m in the trial court notwithstandin.tr the 
c,uitiuiied .i\ai!a 1»i 1 i ; v of competent and aide counsel.’ 


Statement 

This in an appeal from an order of the 1 nited States Pis- 
timt t'ou.rt fur the Sontheiu 1 >istriet of New 't <>rk dated 
duly lo. 1*74 which denied petitioner's appliration for a 
wnt of habeas corpus t 1'i n v. #1. t. ( Mi .1 m \ Jt>, 11b 4, .1 udire 
iMiffv ^ranted petitioner a certificate of prohalde cause. 


Prior History 


Petitioner was convicted in the County t ourt, Nassau 
I'nUUtX on Ma\ I s . I'ditl, nl the crime ol 1' eloll\ Mllldel, 
Manslaughter in the First Pc.roe. Kohhery in the First 
1 leirree and Larceny in the Third Peirroe. He was sen¬ 
tenced to I’d years to lit'.' for the Felony Murder, a maxi¬ 
mum of Jo years each for Manslaughter First Peirree and 
Kohhery First Peirree and a maximum of 1 years for (Irand 
l.areem in the Third Pejrree to run concurrently. 


Petitioner appealed the conviction to the Appellate Pivi- 
siim. Second Pepartmeiit claiming. inter that til the 

trial court's refusal to irrant a chan-re of counsel and its de¬ 
cision instead lo allow appellant to represent himsell on a 
char ire of murder was an abuse of its discretion and denied 
appellant his riirht to the effective assistance of counsel and 
fjt a post indictment statement obtained after an inter¬ 
view b\ Petective (lui-lo and an assistant district attorney 
in the absence of counsel should not have been admitted at 
t rial. 


The conviction was atlirmed on Pecember -0, I'LL oS 
\pp. Piv. ll.l tllH). Leave to appeal to the New York Court 
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of Appeals was granted, and the conviction was a,tain 
affirmed. 31 X Y *2d 733. Petitioner applied for certiorari 
to tin* United States Supreme Court. This petition was 
denied on March Iff. Iff73. 410 I'.S. !*s; (1ff73L Thereafter, 
petitioner applied for a federal writ of habeas corpus, 
raising the claims he had raised on direct appeal. On 
duly 13. 1074. Judge DulTy denied his application. 

Introduction 

Some time around 7:00 A.M. on February IS. IffOS. a 
Sunday morning. John Martel, a ticket agent at the Mineola. 
Long Island Railroad station, was shot in tin* back and 
killed by one of three perpetrators while they were in the 
course of committing a robbery and larceny ol the victim 
at the Long Island Railroad station office. 

Nassau Countv superseding indictment number 'Jo'JIti 
resulted from a continuing investigation and was handed up 
on March 1‘2. IffiS charging Wooden, together with Millie 
Smith. John Hanks and Ceasar Hill, Jr., with the commis¬ 
sion of two counts of Murder, Robbery First Degree and 
(■rand Larceny Third Degree. The three co-del endants ot 
petitioner wore apprehended shortly before the handing up 
of the aforementioned indictment, but Wooden took to 
travelling and was not apprehended until Lit** April. Iffti' - ', 
w hen he was picked up at night at some commercial prem¬ 
ises in Wostbury, where Police had gone in answer to a 
burglary call. Wooden, upon his arrest, volunteered that 
he had participated in the robbery, but denied he did the 
shooting. A written confession ami stenographic Question 
and Answer statement were thereafter taken. 


ss 
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I. 

The question of counsel and the conduct of the trial. 

A. Pre-trial proceedings 

Attonicv Cohn was appointed to represent the defendant 
after his apprehension in April, 19(i v '. Colin conducted the 
pre-trial I liintley-Miranda hearing in October, 1960 and 
sat through a pre-trial identification hearing witli respect to 
one of the co-defendants (6N 2^0, 291. 298, 303). 

Attorney Charles Brown replaced Cohn’s co-counsel, Mr. 
Corcoran, in Deceinlier. I960, after the-holding of the 
11 untley-M iranda hearing (280, 288, rt scr/., 298-300).* 

On Decemher 29. 1999. after the co-defendant Hill’s trial 
and all the pre-trial hearings, the County Court fixed trial 
dates for the remaining co-defendants (27a < t veq.). It 
was arranged that the Bank’s trial would commence first, 
on March 2. 1970 (2'Ci); that defendant’s trial would follow 
(281 ); and the Smith case would he tried last (282-283). 

B. The first motion to relieve counsel—commencement 
of the trial—March 16, 1970 

Mr. Colin stated the defendant was not ready (288). 
Cohn advised the defendant told co-counsel, Mr. Brown, he 
was discharging Mr. Colin; that Cohn would not be per¬ 
mitted to represent him on the trial or participate; and 
that defendant did not wish to go forward if Cohn repre¬ 
sented him (288). 


* According ti> the record on appeal in People v. Ceasur Hill, 
37 A I) 2d pp. 234-235 thereof, .judicial notice of which this 
Court is requested to take, Mr. Brown, then of the Legal Aid 
Society of Nassau County, was present at an initial lineup of 
suspects in mid-February, Pttis in connection with this ease, at 
which lie represented a suspect named Kenneth Lewis who was 
indicted and later released concurrently with the handing up of the 
instant superseding indictment. 
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Colin moved to be relieved and have new counsel assigned 
of defendant's own choosing or counsel that the court might 
choose, or of whom the defendant would approve (28!)). De¬ 
fendant stated he could not go to trial with Cohn because 
they couldn't communicate and because he believed Cohn 
could not protect him (290). 

Importantly, Wooden indicated he was satisfied with Mr. 
Brown and felt Brown could properly represent him at the 
trial and wanted Brown to remain on the case (290). 

Defendant further stated lie had communicated with at¬ 
torney Rivers, would like him assigned or have someone else 
assigned of defendant's own choosing. 

The court ascertained that the defendant could not afford 
his own lawyer (291, 303). 

Attorney Cohn had represented many indigents in the 
past (292). The court stated the defendant did not have the 
right to refrain from going to trial until someone was ap¬ 
pointed that might suit the defendant and that, further, 
there was no guarantee the defendant would have confidence 
in any new lawyer assigned (293). 

The court said there were assigned to defendant two very 
experienced and competent counsel; that Mr. Cohn was a 
most experienced attorney, well-known to the courts, a 
leader of the Bar, with experience in murder cases, such as 
Carbonaro (see Record on Appeal, People v. Carbonaro, 21 
X Y 2d 271) and other important cases (294, 302). 

Mr. Brown was also described as an eminent member of 
the Bar (294), who at one time was one of the chief trial 
attorneys of the Nassau County Legal Aid Society (294) 
and who had been assigned to defendant for a number of 
months. Brown indicated he could not act as primary coun¬ 
sel immediately because he was not a party to prior nego¬ 
tiations or proceedings (290, 298) and if he had the 
assistance of new assigned counsel, he could act as primary 
counsel in a week or ten days (298). 
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Wooden tlien complained lie had not seen attorney Colin 
since December of l!Mi!> and had not seen him since the pre¬ 
vious Thursday, and that a lot had happened in the case 
which was unknown to Colin (302). Wooden could not see 
why the case could not be adjourned another month (302). 

The court reminded the defendant of Cohn's great famil¬ 
iarity with the overall case and his contact with the same 
(302-303) and the applications were denied (304). 

Both counsel interrogated prospective jurors (332-34) 
and the case was adjourned to the following day, Tuesday, 
March 17, 1070. 

C. March 18, 1970—the second application to relieve 

counsel 

(*n March 1 s \ 1070, the court was advised the defendant 
had received a letter from Robert liivers. Esq., in response 
to a letter sent by the defendant (3S<>). The Rivers letter 
left the matter to the court and stated that the defendant 
was entitled to a lawyer of his own choosing. 

Mr. Colin said the defendant had told him that morning 
that he was discharged; he did not want him as his lawyer, 
and accordingly, Cohn moved to be relieved (3S7). 

The court once again denied the application, again set¬ 
ting'forth it had assigned two eminently competent counsel, 
further commenting that there was no assurance in the 
Rivers letter that Rivers would be in a position to handle 
tin' case at a tixed date (3S7). 

The defendant addressed the court claiming the court 
was prejudiced in all forms because there were no other 
negroes in the courtroom, stating he was being accused of 
killing a white man and judged by all white persons: that 
he had seen only one black individual in a prospective panel 
( 3 ss). The court told the defendant he had two eminently 
good counsel (3S!>). 
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'Wooden didn’t agree, and reiterated Colin did not hear 
about the perjury charges against two potential defense 
witnesses, Betty Mack and Leitha Mae Smith, until March, 
and did not know the sentence meted out to co-defendant 
Hill (.189). 

Colin stated he didn’t know tin 1 particular sentence given 
Bill, hut In* assumed the court sentenced that defendant on 
the basis of a murder conviction, since* he was aware Hill 
had been convicted on all counts, but this had not been dis¬ 
cussed with the defendant (990). Cohn stated he did not 
know when the perjury indictments had conn* down (.‘1!M)>. 

Cohn also reported to the court lie had researched a mat¬ 
ter in his office until 9:10 I’.M. the previous night on a legal 
point that was in issue in this case (990). Moreover, Mr. 
(’ohn stated ho had also read the testimony given at the Hill 
trial bv Leitha Smith and Betty Mack and he had also re¬ 
read that testimony this very morning (999). 

D. The third application to discharge Mr. Cohn— 

March 23 to March 24, 1970 

In the absence of the jury and the prospective jurors, Mr. 
Brown advised the court Ik* had had a conference with 
Wooden that morning, who indicated lie wished to make 
some remarks to the court (47!*). According to Brown, the 
defendant felt aggrieved and was of the opinion he was not 
being properly represented (480). 

Secondly, Brown advised the defendant said In* was in a 
position to retain counsel of his own choosing and therefore 
wished to have Mr. Cohn relieved and have a reasonable 
opportunity to obtain counsel of defendant’s own choosing 
(480). 

At this point, defendant personally addressed the court, 
arguing he could not get any legal advice from his lawyers 
regarding the perjury of Leitha Smith and tin* lack of any 
action against Mr. Lewis with respect to certain accusa- 
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tions against Lewis made by these girls. Tn short, W ooden 
wanted charges pressed against the trial prosecutor based 
on remarks of Leitha Smith made in the course of the Hill 
trial (4*1). 

In addition. Wooden wanted charges pressed against De¬ 
tectives Hunter and Lazoroak, further stating he didn’t 
think ier of these two should he sitting in the courtroom 
since they would be witnesses for the People and should 
be excluded (4S1). 

The defendant concluded, as far as he was concerned, he 
was still without counsel, would not have anything to do 
with the case, the case was lost, and Wooden took excep¬ 
tion “to this whole thing” (4S2). 

The court mentioned if the defendant wished to try his 
own case, that was his privilege, assuming, of course, he 
didn’t wish to take Mr. Cohn’s advice. Hut if defendant 
did try his own case, the court would direct that counsel sit 
by and advise defendant if he wished to afford himself ot 
that opportunity (4*f>). 

With respect to the assertion that the defendant wished 
to retain an attorney, the court stated then* was no e\i 
deuce the defendant could do so. since the court had heard 
that the defendant’s wife had visited him over the weekend 
and there was no indication to the court there were means 
to retain private counsel (4*.”> *4). I he court believed this 
was a dilatory tactic on tin* part of defendant and denied 
the application to discharge Colm and give detendant time 
to retain counsel (4S4L 

Moreover, ... added it had nothing before it to 

show the defendant had the financial means to retain coun¬ 
sel. but. on the contrary, in the past, the indication was the 
defendant had no funds (4Sab 

Thereafter, tin* voir dire of the je- continued, and by 
tin* end of that day juror number 1- had been sworn, fol¬ 
lowing which three alternates were chosen and sworn on 
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Tuesday, March 24, 1970 and both sides requested that the 
ease go over to the following morning (487-92). 

The jury was then excused until the following day. 

E. Defendant’s request to represent himself, 
after the complete jury w;a* sworn 

Suddenly the defendant personally stated, “ . . . under 
the circumstances, the way this case is going. I'll defend 
myself” (493). 

The court, obviously takei back, said, “You'll what?’’ 
(493). 

Wooden repeated he would defend himself because he 
felt lie was forced to do it; that he considered this very 
greatly and would defend himself. He added the court 
had not given him an opportunity to really express him¬ 
self, although it may have done so in a way (494). 

Wooden added his counsel had expressed the hope he 
would take a plea in this Court, which the defendant inter¬ 
preted to mean they felt he was guilty a id therefore he 
had nothing to lose and everything to gain by self¬ 
representation (494). 

Mr. Brown advised he and Mr. Cohn would exert every 
possible effort on defendant’s behalf; they had explained 
to defendant, by giving him a professional view, the ob¬ 
stacles facing them and the possible outcome of the trial 
(494-95). 

Mr. Brown said he told the defendant he should not 
defend himself and Mr. Cohn joined in Brown’s remarks 
(495). 

So, too, Cohn added, the court’s denial of his various 
motions to be relieved had not inhibited in any way Cohn's 
representation of defendant (495-9(5). 

The court addressed Wooden, again telling him his 
counsel was very experienced and exerted great skill in 
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picking tin* jury; that lu* needed counsel's skill to cope 
with legal questions which would necessarily arise (4!*G- 
07 ). 

•Iudge Spitzer advised tin* defendant against represent¬ 
ing himself because lit* did not have the background, ability 
and experience to cope with the matter (4!Hi). 

The judge again explained his understanding of the law 
saying it did not allow an indigent defendant to choose a 
particular lawyer (l2!Kh 40G-07). 

Concerning counsel’s advice to defendant to take a lesser 
plea, the defendant was reminded practically all the cards 
in the case were on the table the Hill trial was now a 
matter of record; counsel had a duty to analyze this and 
the court assumed counsel had analyzed the case for de¬ 
fendant (4M7). 

Wooden disagreed once again, claiming that as far as 
he was concerned, his lawyers formed an opinion that he 
was guilty and that lie would lie "better off copping out” 
(4!>7). 

Judge Spitzer asked Wooden if he really wanted t^ 
represent himself and Wooden said he had no alternative 
because the court was forcing him to do it (4!*S). 

The court denied this, stating it was not forcing Wooden 
to do anything, and reminded Wooden he had been sup¬ 
plied with skilled counsel. The court told Mr. Cohn if it 
developed that Wooden would be permitted to trv this 
ease, the court would assign both Mr. Cohn and Mr. Itrown 
to sit in the courtroom for the purpose of ottering advice 
to the defendant if it was requested. The trial was then 
adjourned until Wednesday, March ‘Jo. 1 !>70 (4t>!>). 

F. The proceeding of Wednesday, March 25, 1970— 
defendant’s waiver of his right to counsel 

The court asked whether Wooden was insistent on try¬ 
ing his own case, the court stating if he did. the permission 
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would bo granted, but defendant would liavo to try bis 
own easo (500); it’ ho insisted on trying bis ease, counsel 
would not bo forood upon him. but tho court would assign 
tlioin and request that they remain in the court to be avail¬ 
able ‘ > him in the event he wanted to use them (500. 501). 

The defendant stated to the court: 

“1 will stick to my opinion. I will not use these 
counsel for advice, even. They have tyecn advising 
me wrong for twenty-four months and I see no reason 
to keep with the same advice.” (500). 

The court insisted it have a dear answer and the de¬ 
fendant finally answered lie wanted to try his own case 
(500-01). 

Mr. Brown inquired as to the function or status he and 
Mr. Cohn would now have in the case (502-011). The court 
announced it was granting defendant’s request to repre¬ 
sent himself, commenting whether defendant was wise or 
not was for defendant to determine, the decision having 
been made by the defendant (5011). 

Colin moved for a mistrial, rehashing the history of 
the matter from December, 1 !>(»!> up to the present (5011-05). 
Cohn believed Wooden could not get a fair trial if he 
tried the case himself (500). 

The court then corrected certain of Mr. Cohn’s factual 
remarks (507) stating that, in reality, the defendant 
wanted to select an assigned attorney (508-09). 

The court also stated, “of course. 1 realize that he would 
rather have the choice of appointing some other counsel, 
but this 1 will not do” (511). 

Defendant announced lie had not seen the minutes of 
the Hill trial; the court asked Mr. Cohn if he went over 
the minutes with Wooden and Colin stated Wooden was 
familiar with the nature of the evidence at that trial 
(511-12). 
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Furthermore, Folm stated lie would turn over the papers 
and minutes to the defendant and the defendant had a copy 
of the Court's Huntley hearing derision (512-13). 

The trial prosecutor interjected, saying it was not until 
the day the trial started that defendant said he wanted 
other counsel. Lewis observed the defendant indicated he 
was satisfied with Brown, following which Brown and the 
defendant disagreed as to a particular matter and the de¬ 
fendant was no longer satisfied with Brown. The prosecutor’s 
observation concluded with the assertion the defendant would 
continue to discharge any lawyer assigned to him with whom 
lie disagreed (517). 

The court then granted the defendant a reasonable ad¬ 
journment from Wednesday, March 25, 1!>70 to the next 
Monday, March 30th (517). 

Judge Spit/.or instructed counsel they wore not relieved 
of their assignment; they were not to force themselves upon 
defendant; they were to remain in court at the counsel 
table or just beyond, and if the defendant wished to avail 
himself of their services, lie could do so (517-18). 

So too, if counsel wished to object for some reason, it 
would be up to the defendant to allow them to do so (518). 

G. March 30, 1970 

Defendant answered he was not ready, claiming he had 
not enough time to read 3,100 pages (522). Conversely, the 
defendant then announced he was ready to proceed (522-23). 
Wooden stated he would take advice from his lawyers— 
Brown would do his speaking, but that ho also wanted to 
speak when he thought it was necessary (523-24). 

The prosecutor advised that there would not be any iden¬ 
tification of the defendant, by photograph or by eye wit¬ 
nesses, at the scene of the crime (524-25). 

Defendant's gears shifted to reverse; the defendant said: 
“I will try my case, Your Honor” (525). 
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“Mr. Brown is going to give mo all tho logal advice I 
wanted. He will—well, I will withdraw that. I am go¬ 
ing to let Mr. Brown try this case with counsel from 
me. He can't do anything without my permission.” (525) 

Wooden continued: 

“Whatever he do will he satisfactory to me. He will do 
through this Court, because the way this trial is go¬ 
ing, Your Honor, I am convicted. I don’t see any way 
to get out of this Court. This Court had me down pat. 
Mr. Lewis had me here. I am the only Xegro sitting 
in this courtroom. This people come in and identify me. 
It’s got to he me. Can’t he no one else. That’s my whole 
problem.” (525) 

The court stated this was not a race question and the 
question was not properly before it. Moreover, the court 
indicated it was sure the attorneys had sat down with 
Wooden and tried to analyze the past evidence (525). 

The court once again asked Wooden if he wished to avail 
himself of the advice and help of the two lawyers, and the 
defendant answered, “yes" (525-20). 

To make sure, the court then asked if Wooden wanted 
them to conduct the examination of witnesses. The reply 
was: “That 1 will have to decide at a later date, Your 
Honor” (520). 

Tilt' defendant renewed his application to remove the sole 
remaining detective assisting the prosecutor, which was 
den it'd (520). 

Wooden then asked for an extension of time to finish read¬ 
ing the minutes. Defendant was told lit' had Wednesday 
through Sunday for this purpose. Defendant insisted he 
didn’t get the minutes until Thursday night and that those 
minutes had not been explained to him prior to that. The 
defendant insisted his counsel had not gone over the min- 
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utes with him prior to tilt 1 Wednesday adjournment except 
for the testimony of Lei t ha Smith ">27). 

The prosecutor advised that the lirst ^ or S witnesses 
he intended to call were present and were all covered in the 
first volume of the Hill trial and since the prosecutor be¬ 
lieved he heard Wooden sa\ lie had read through half the 
minute.-, Lewi- believed defendant had therelore read the 
testimony of the witnesses who would be testifying that day 
(,Y_!7). The defendant infereutiallv conceded this, but argued 
lie had done -o without a law book (7>27). 

The court directed the case proceed and it the defendant 
found he needed time later, the court would consider an¬ 
other application (7>'_!7). The court asked the defendant 
whether he was going to conduct the entire trial himself 

\\ oodeu replied : 

“Well, Your Honor, due to these circumstances, 1 would 
like to call upon Mr. P>rown from time to time, or Mr. 
Cohn, at certain times. 1 hope 1 can conduct it by myself, 
but if not, 1 will call on them." (al'S) 

The court again told the defendant to do whatever he 
wi-hed and reiterated that Brown and Colin were eminent 
members of the Bar. skilled in trial wor' etc. (a'JS). 

The prosecutor insisted on knowing if and how many of 
the counsel or Wooden or all of them were going to con¬ 
duct the trial (7 >l'S l!‘t). Wooden stated lie would conduct 
the trial and would look to counsel for legal advice (fill!)). 

Tim prosecutor opened to the jury 

At the conclusion of the People’s opening the defendant 
requested the jury be excused (7>,'U) and then told the court 
he made an error when he said he was ready; that he was 
not ready to defend himself; that live days were not enough 
to read d.inn pages of minutes. 
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The court again advised lie had two eminent counsel who 
were well prepared to try the case and that they had ad¬ 
vised the court they hail discussed the case with him from 
time to time, or at least portions of it. and that this was 
nothing more than a rehash of all that previously placed on 
the record (536). 

The jury was brought back to the courtroom and the first 
witness was called by the People (536). 

I. Defendant’s conduct during trial, summation 
and charge 

Puling the course of the trial, the eour. attempted to 
aid the defendant by either framing questions for him; in¬ 
terposing objections; assisting defendant in the interposi¬ 
tion of objections, allowing defendant time to peruse docu¬ 
ments. making motions; and the like. etc. (53S, 55(5, 557, 
oSi], ,)!>.», ,)PS, (; 112, Cli), (!.'!(), ii,»s. (iSti, 6! 15. 7(11, 70.'! |voir dire 
reopening 1. 705, 750 54. 750. 75S, 7<>L\ 705, 7S3, SIS). 

So. too, defendant conferred with Mr. Brown on many oc¬ 
casions during the course of the trial, which resulted in 
certain action or inaction on the part of the defendant (570, 
574. 575, 5S5-S0, 663-67, 7'J435, 75S-01). 

Notwithstanding the court's suggestion that his attorneys 
should do the summing up for him, the defendant summed 
up, telling the jury he was innocent; that certain evidence 
that should have been brought out was not brought out by 
the People; that another individual was definitely identified 
as a perpetrator of the crime - indicted for it and released; 
that testimony against him came from one family; that 
there were promises made to other witnesses for their tes¬ 
timony; that everyone from this family who testified against 
him was indicted for a felony and would get leniency from 
the court for the testimony (765). 
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The Huntley-Miranda hearing, October 8, 9 and 10, 
1969—the defendant’s confessions. 

I ’at rolmau 1.inwood ('enter and I ’;it rolman Uobert Set ton 
(I5S ,1 s',/.; -J-JS i t >■( </.) arrested tile defendant oil the night 
of April -S l!M>s, on a burglary charge and brought him 
to the did IVoeinct poliee station. They did not question 
the defendant, but after giving him his Miranda warnings, 
the defendant who knew he was wanted for tlie Mineola 
Knilroad robbery, volunteered that he did not do the shoot¬ 
ing, but that he had a Unite. 

At the stationhouse, Detective-Lieutenant Daniel (luidol 
advised the defendant lie had been indicted for Murder 
with respect to the killing at the Mineola Kailroad Station 
and (iuido wished to explain to the defendant his rights 
(Inti). 

Wooden interrupted (iuido and told him he knew what 
his rights Were, (iuido replied lie would still go over these 
rights with him to make sure that there was no misunder¬ 
standing (i ;.G). 

(iuido then advised Wooden ot the Miranda warnings. 

Defendant stated he understood and exclaimed, in essence, 
what difference did it make he was going to get life or 
GO years which was the equivalent ot a lit** sentence (loti). 
Wooden also -aid there were three in tin* family against 
him (157). 

rhi‘ witness then told Wood* < he did not know what 
Wooden would get. All that 'iuido wanted to know was 
whether the defendant, kn mr ; ml understanding his 
rights, wished to talk now *•• m. a lawyer being present, 
or without the advice of a lawyer (157). Wooden again 
indicated in the atlirmatice, stated he would talk to (Iuido, 
and claimed lie tried to toll the police before. 
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(initio told Wooden three other people had also been 
indieted for the Murder and they had told tin* police their 
version of what happened. Wooden asked what they said, 
and Guido replied that Hill and Smith both said Wooden 
did the shooting but Banks stated he was in a ear and was 
not sure who did the shooting (157). 

(initio asked the defendant who did tin' shooting. 
Wooden said Willie Smith did the shooting: that Smith 
hail the gun; loaded it in the ear. and he believed Smith 
lmtl seven bullets with him (158). 

According to Wooden, whim lit* and his friends were at 
tht‘ railroad station, a man came out and tried to open a 
shade but could not. The man left and then came out again 
whereupon Wooden went into the station office to get the 
money, anti while there lit' heard a shot. When Wooden 
came out of the ollice, everyone was gone so lie ran to the 
ear (158). 

In this connection. Wooden stated lie did not see who did 
tht> shooting but lie believed it had to be Willie Smith since 
lit' was the only one who had a gun, and was playing with 
a gun later on that day in Jamaica (158). 

Moreover, Wooden denied this holdup was his idea. He 
saitl the night before tilt' crime, he and his friends were 
sitting around anti talking about money (15!)). 

The defendant recalled seeing a short, dark-skinned col¬ 
ored woman come into the railroad station on the morning 
of the crime and ask what time the next train was leaving. 
Wootlen thought he might have answered her (15!)). 

Guido then asked Detective Lazorcak to go over the state¬ 
ment with the defendant anti reduce it to writing (150). 

Detectives Fred Lazorcak (100 it snj.) and Gerald Hunter 
(1200 it sci/.) reduced to typewritten form the defendant's 
statement (Dimple’s l’lxhibit 57 in evidence, 85’J) commenc¬ 
ing about 0 D.M, and terminating about 1 alt) A.M. 
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I >ctcrt ive Daniel Lnnnon (ld'2 >/ *>'<{•) obtained cer¬ 
tain pedigree information from tin- defendant for purposes 
of a police arrest card and Donald .1. White (2uo vt a 

certified -liorthand reporter, qualified a “Q. and A.” type 
statement given I tv the defendant to an Assistant District 
Attornev (People's Fxhibit 44 in evidence, Ku4). 


III. 

The evidence adduced at the trial. 

A. The arrest of Wooden and the circumstances 
surrounding the taking of his confession and 
question and answer statement. 

Patrolman I,inwood Center ((ifi’.Mwl, (wo). 1 atrolmau 
Pohert S'4'ton ((>71-1)74) and Detective-Lieutenant Daniel 
(inido ((>7o-(> v '(i) Generally reiterated their testimony at 
the pre-trial hoar in??. 

Detective Fred Lazoreak (C.DC»-7 14) also reiterated the 
testimon\ he stave at the lluntley-Miranda hearing and 
ideiitifieil ;t knife he found on February IS, 1!K>S, near a 
garbage can located at the Mmoola Railroad Station (ulti- 
mately marked in evidence as People s Lxhibit .>(i) (fifMi-700, 
71 2-71 ••). A voir dire was conducted |70d-704) on the ad- 
mi>sion>. 

()n crus-, examination, tile witness stated he was not 
pre-'eiit at a lineup of suspects who were first picked u]> 
with respect to this case (71*5-714-). 

Detective (b raid Hunter (71S-72<>), over objection by de¬ 
fendant. was permitted to testily and repeat his previous 
te-timonv mveti at tin* pre-trial 1 luutley-Miranda healing 

(71!'-721>. 

()n cro-> examination (722 <7 •'» >/.). Hunter stated he was 
present at a lineup held on February 'JO and I* obrtiary 21, 
and wa~ aware that dames Smith, Willie Smith and 
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Ivonny Lewis was picked out of the lineup as perpetrators 
of the railroad station crimes (72:2) having been picked out 
at the lineup by at least Laura I’alinor and Robert Hilbert 
(723). 

Moreover, Hunter later swore to an information in the 
First District Court of Nassau County (Defendant's Hxhihit 
B (722-722. 72<i)) charging those three named individuals 
with the crimes perpetrated at the railroad station. 

Hunter, however, stated In* did not know then that Kenny 
Lewis and .lames Smith were related or were from the same 
family, but now knew that Ceasar Hill and James Smith 
were brothers (723-724). 

On redirect examination. Hunter stated that after the first 
indictment was handed up, charging the initial three indi¬ 
viduals with the crimes, the investigation continued, result¬ 
ing in the release of James Smith and Kenny Lewis and 
a re-presentment to a Grand Jury resulting in the indictment 
on trial (723). 

B. Testimony of the accomplice, John E. Banks. 

Tn the absence of the jury, the court ascertained from the 
trial prosecutor that John Banks would be called as a wit¬ 
ness for the People. Banks and his attorney, Irving Tennen- 
baum, Ksq„ appeared in the Court Room ((ilti). 

The attorney advised the court his client was still under 
indictment for the crime of Murder and related crimes, the 
case was still pending, was not disposed of, and Banks in¬ 
tended to testify against Wooden ((!17-filS). 

Assistant District Attorney Lewis then stated for the 
record that if Banks testified truthfully at this trial and 
at another one, he would be permitted to plead guilty to a 
Manslaughter charge: that there was no discussion as to 
sentence nor was there any promise made with respect to 
sentence ((>!!•)• Banks confirmed this to tla court and 
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the jury was then brought back into the Court Room (G10; 
see also l»49). 

Banks testified ((!20) lie was currently under indictment 
for Murder, Bobbery and (Irand Larceny stemming from 
the February 1^. 1!MiS. Mineola Railroad Station robbery 
and that he knew the defendant during February of 1908 

(02O). 

The assistant prosecutor announced to the jury the 
promise made to Banks in exchange for his truthful testi¬ 
mony a plea to the reduced charge of Manslaughter (021) 
and that his anticipated cooperation would be brought to 
the attention of the sentencing judge at the time of sen¬ 
tence (049). 

Banks further testified regarding the comings and goings 
of the defendant and co-defendants from and to the prom¬ 
ises o! Leitha Smith and Betty Mack, 219 Stewart Avenue, 
Hempstead, on February 17. 19liS, through the early morn¬ 
ing hours of February IS, 1908. 

I lie accomplice also testified how the defendant, himself, 
and the other co-defendants planned the robbery while 
driving in the witness’ car: how they acquired the weapon 
used, and how they rehearsed the route driving to and from 
the Mineola Railroad Station (027-(>.4(i, (!42-(i4o). 

Banks, on the morning of the crime, drove into Mineola 
past the railroad station, parked the automobile near 
a hospital entrance, and his three friends left the car 
(<;:{<;). 

I he trial prosecutor then asked the witness what if any¬ 
thing happened after that and Banks stated he dozed off 
and went to sleep ((i.‘17). 

The witness then volunteered: 

“ I he next thing I know, Willie and Ceasar tearing the 
door off my car almost and saying, ‘Let’s go' and said, 
‘Woodie shot a man.' ” ((>37) 
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The defendant immediately moved for a mistrial, but 
the court struck the volunteered statement from the rec¬ 
ord and instructed the jury to disregard the statement in 
its entirety, telling them they were not to be influenced 
in any way, shape or form by any alleged statement made 
by either Smith or Ilill (637-638). 

Banks then testified Wooden returned to the ear shortly 
after Smith and Hill. The witness then drove the vehicle 
to the city (636-639). 

A conversation between the defendant and Hill ensued. 
Hill asked the defendant whether he shot the man and the 
defendant said, . he didn’t know. He shot at him.” 
(639). 

The defendant gave Hill some money to give to the wit¬ 
ness (639) and after being in the city, the four drove back 
to Jamaica where they went to Mary Jones’ home. The 
defendant passed around to each of the three men $5.00 
apiece in dimes (640). 

The four remained the morning and departed again in 
the witness’ car. The defendant, Wooden, was dropped at 
the Jamaica train station and the witness then drove Smith 
and Ilill to Hempstead (641). 

On the following Friday, the witness and Wooden went 
to Boston and remained there for about two weeks at the 
conclusion of which Banks himself came back to Nassau 
County (641-642). 

Banks further testified that on February 18, 1968, the 
defendant had a bushy hairdo and had hair on his face 
(642). 

On cross-examination, Banks admitted that he was in¬ 
dicted with Hill and Smith for these crimes but denied he 
was promised any specific sentence for his testimony (646- 
653, 667-66S). 


t 
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C. The ladies of 219 Stewart Avenue, Hempstead. 

Hetty Ann Mack (.'>77 rt s<ij.) ami Leitlia Smith (51)1 
<7 .so/.) were both called as witnesses against the defend¬ 
ant. Wooden. They had previously testified at the trial 
of the co-defendant, Ceasar Hill (/Vo/;/c v. Hill, .'17 App. 
Die. 2d <i!»:i). 

These two young ladies were indicted hv a Nassau 
County (irand Jury subsequent to the Hill trial under 
Indictment No. 2S, 4^!> and No. 2 k \ 4!Ml. both dated January 
ti. 1!»70. charging them with the crime of IYrju r y committed 
during the trial of Ceasar Hill (2!f4-J!f.'>). Tic* perjuries 
alleged were not committed before the (irand .Juiy which 
indicted the defendant and Hill (.'>74, d!*4). The court pro¬ 
duced the original indictment with respect to these two 
.iritis (:i!>4). 

Hetty .Mack was charged with having lied at the Hill 
trial in that she denied seeing Hill on the day of the 
crime ami also falsely testified she had not seen Ceasar 
Hill before or after the death of one John Ilartel. 

The Smith indictment charged she falsely testified at tin* 
Hill trial that she did not remember or know of certain 
incidents concerning Hill and his co-defendants occurring 
before and after the death of .John Ilartel. and that sin* 
further falsely testified she had seen Hill with a toy gun 
in his hand. 

Hetty Ann .Mack appeared in court with her attorney, 
Anthony Corrori. Ksq. (r>7H). The prosecutor advised he 
had represented to the witness and her attorney that any¬ 
thing she might testify to on this trial would not he used 
against her in the perjury proceedings then pending 
against her. Correri indicated he told his client her co¬ 
operation might possibly be considered by the court should 
she be subsequently adjudicated (.*>7b). No other promises 
were made to the witness (f>7(‘>). 
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I lio jury returned and Miss Mack identified the defend¬ 
ant in the Court I loom (377-378). She also knew Leitha 
Smith who was the sister of the co-defendant, Willie Smith 
(•>7S). \\ illie used to he the witness' boyfriend and was the 
father of her baby (379). 

I he witness recalled seeing the defendant and co-defend¬ 
ants at Leitha s house in Hempstead on the evening of 
February 17, 1908, and their sleeping over in the home and 
leaving in the early morning hours of February IS, 1908 
(379-382). 

I lie prosecutor turned over to the defendant three state¬ 
ments ot the witness, a 43 page Question and Answer state¬ 
ment and (irand Jury testimony of tin* witness (3S3-584). 

I he d« .unlant stated he had no questions to ask of the 
witness (3^4). 

In the absence of the jury and at the court’s suggestion, 
the detendant conferred with Mr. Brown and then moved 
lor a mistrial on the ground that the prosecutor knew the 
witness was incapable of testifying truthfully. Tn addi¬ 
tion, the defendant said he would not bring this out to the 
jury (re: the perjury charge) but nevertheless moved for 
a mistrial (585-58(1). 

Leitha Smith (391 ct sen.) "'as called upon to testify. 
1’rior thereto in the absence of the jury, her attorney, 
Henry Maccaro, Esq., appeared with her (5SI1-5S8). 

The defendant objected to the witness being sworn on 
the grounds that she could not he believed (again in refer¬ 
ence to the pending perjury charge—38(1-387). 

The prosecutor then advised he made the same repre¬ 
sentation to Miss Smith as he had made to Miss Mack (588- 
389). Miss Smith had seen the defendant prior to Febru¬ 
ary, 19(18, and identified him in the Court Room (391-392). 
She further informed the court and jury that Ceasar Hill 
was her cousin and Willie Smith her brother (392). 
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On tin* day before the Mineola Railroad Station inci¬ 
dent, Hetty Mack, the defendant, llill. Smith and Hanks 
were at her Hempstead home (.')02-r>03). 

Sometime during the week prior to Saturday, she heard 
the defendant. Wooden, say to Hanks that lie had been 
planning a job for a long time, but he never did say what 
job, and that the job was supposed to be worth about 
$4.11110 (.jd2-'>d3, r>!)r>-r>!lS). She heard the amount of $4,000 
mentioned by the defendant during a card game in a 
conversation on the Saturday prior to the incident (008- 
000 ). 

The witness did not remember if they returned or stayed 
at the house upon their return but her recollection was 
refreshed by resorting to her Grand Jury testimony (000- 
002). She did not see the men leave early that morning 
( 002 ). 

On cross-examination. Miss Mack was asked it she ever 
told a lie under oath and she replied, not that she knew of, 
“. . . but they say I lied, so 1 guess 1 did" (003). 

On re-direct examination, it was elicited from the witness 
that she was currently under indictment for perjury (003). 
There were no further questions of the witness (007). 

Honny Kdwards (000 ct sc<j.) testified she was the sister 
of Willie Smith, the cousin of C'easar Hill, and knew both 
Hank> and the defendant (000-010). 

In February of 100,S, she lived at 210 Stewart Avenue in 
Hempstead and she recalled an incident at the railroad sta¬ 
tion during that month and the Saturday immediately be¬ 
fore the incident (010). 

< >ii that Saturday afternoon, the defendant, Hanks and 
Smith, as well as Leitlia and Hetty, were present at her 
house (010-011). She heard the defendant telling Banks to 
hurrv up and get his hair fixed since they had a job to do 
(till). 



25 


On cross-examination, the defendant brought out that the 
witness, in a prior Question and Answer statement given to 
tin* District Attorney's oflico, denied there had been a dis¬ 
cussion of a job or doing a job (012). 

On re-direct examination, the witness said part of her 
former statement was true and part was not true ((513-615). 

Miss P.d wards stated she lied at headquarters when the 
statement was given because sin* was frightened and did 
not know if her brother was involved (616). 

D. Witnesses at the railroad station 

Paul Fitzgerald (536 et seq.) and Hubert W. Hilbert (540 
rt seq.), Long Island Railroad employees, testified that on 
Saturday, February 18, 1008, shortly after 0 A.M. they 
arrived at the Mincola Railroad Station where they saw 
three colored men inside the stationhouse (536-537). The 
witnesses boarded a train within 25 or 30 minutes after their 
arrivals and observed the three men remain at the station- 
house (538, 540-542). Hilbert could not identify anyone in 
the Court Room as the men he had observed at the station 
(542). 

On cross-examination, Mr. Fitzgerald stated he had not 
previously identified anyone at a lineup (539-540) but Hilbert 
had previously identified Ken Lewis, dames Smith, Caesar 
Hill and Willie Smith during an earlier lineup (544-545). 

Theophilus Jones (546 et scq.), porter at the Mineola 
Railroad Station on February IS, 1968, added that while 
upstairs in tin* stationhouse changing his clothes, he heard 
some noises and thereafter observed the victim fall to the 
ground in the street (546-548). 

Laura Palmer (714 et seq.) testified that on the morning 
in question, at about 6:40 A.M., she went to the Mineola Rail¬ 
road Station, saw three young colored men, and asked one 
of them whether or not the train had left. She was told it 
had left and she departed (714-715). 
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()n cross-examination, tin 1 defendant elicited from her that 
she had previously picked out .lames Smith at a previous 
lineup as being one ot the perpetrators ( 1 IO- 1 I 1 ). 

E. The medical tcul 

Dr. Daniel ('. McCarthy (550 <1 ,<ov/.), the Deputy Medical 
Examiner of Nas>au County, performed the autopsy upon 
the victim on February IS. 1968, and in his opinion, the cause 
of death was the result of a massive hemothorax on the left 
side due to a penetrating gunshot wound of the back and left 
lung (55 1 -55.'!). 

F. The murder gun and ballistics 

William I lolley. a cabdriver, whose nickname was “Devil” 
(657 659, 662). under indictment for Criminally Possessing 
a Pangerou- Weapon, which charge arose out ot this homi¬ 
cide investigation (654), was promised (if he truthfully tes¬ 
tified in this trial) that lie would be permitted to plead 
guiltv to Possession of the weapon as a Misdemeanor 
(654-655). The .jury was made aware of this (658). 

Holley testified (657 it su/.) that on February 18, 1968, 
he had a gun at his home, which lie unloaded and lett on 
the top of his dresser together with loose cartridges (659- 
661 ) and did not discover this weapon missing until three 
or four days later (661 ). 

Holley identified People’s Exhibit 12 for identification as 
his gun. recognizing its white handle and overall color and 
the weapon was admitted into evidence (600-661). 

G. Other evidence with respect to defendant and 
crimes charged 

Robert K. Swank (567 it scr/.), a Long Island Railroad 
auditor, testified that his audit of the Mineola Long Island 
Railroad Station on February 18 , 1P6S, > vealed the sum of 
$4 V 4 in cash was missing, which partially consisted of four 
rolls of dimes worth $5 each (567-571). 
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Mary .Tones (GST-G^D) testified that in February of I DOS, 
she resided in Jamaica, Queens, and on the morning of Feb¬ 
ruary IS, 1 ‘MW. at about S:4A A.M., hanks, Smith and Hill, 
and a man named Woody, came to her home. She did not 
see Woody in the court room ((W7). but scribed him as 
having a bushy head of hair—an Afro haircut—heavy beard 
and eyebrows and mustache (GK7-GSS). While there, the 
lour men chipped in dimes and single dollar bills to buy 
food and drink (G^S). 

Dorothy (Jreene (GDO et srq.) testified she resided in 
Boston during February of 1DGS. The defendant and Banks 
came to her home on a Friday towards the end of that 
month (G90-GD1 ) remained with her for a little over a week, 
and departed apparently because she had a conversation 
with the defendant in which Wooden stated he had shot 
someone (GDI). The witness then told the defendant and 
Banks to leave her house (GDI). 

f >n cross-examination, the defendant brought out that 
in a prior statement given by the witness to the police in 
April, 1DGS, she had stated Wooden told her he was involved 
in a killing—a man was shot, but \Y ooden did not then say 
he shot the man (GD4). 

On redirect and re-cross-examination, the witness in¬ 
sisted her prior statement was incorrect and that her tes¬ 
timony on trial was the correct version. 

Opinion Below 

After reviewing the evidence against petitioner, Judge 
Duffy held that petitioner's post indictment statements to 
Detective (iuido to tin* assistant district attorney were 
simply “icing on the cake” in view of the other evidence 
against the defendant. 

Insofar as petitioner claimed that the admission of his 
post indictment, pre-arraignment statements violated his 
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right to counsel under the Sixth Amendment, Judge Duffy 
rejected petitioner’s claim that no waiver of the right to 
counsel can he accomplished after the initiation of criminal 
proceedings, 'file District Court observed that in the real 
world, governmental anti-criminal action begin when the 
defendant is first detained and that throughout the crimi¬ 
nal process, we have a blending of the rights guaranteed 
by the Fifth and Sixth Amendment. The Court found 
that petitioner was offered counsel and advised of his 
right to remain silent at least four times. The Court 
found that petitioner knowingly and consciously rejected 
the aid of a lawyer and that there was no error in ad¬ 
mitting his post indictment statements. 

The District Court also found without merit peti¬ 
tioner’s claim that his conviction was in violation of the 
Sixth Amendment since he was not permitted to choose 
his own counsel. Judge Duffy observed that petitioner 
never contested the assignment of Mr. Drown, one of his 
two court appointed counsel. Moreover, Judge Duffy 
found petitioner’s attack on Mr. Cohen without merit. 
Cohen had represented the petitioner in the Tluntley- 
Miranda hearing and did a creditable job. The District 
Court found the complaints against him trivial in nature. 

The District Court denied petitioner’s application for a 
writ of habeas corpus. 


POINT I 

Petitioner’s conviction was a certainty without the 
challenged statements made to Detective Guido and 
Assistant District Attorney Lewis in view of his prior 
volunteered admission and the other evidence against 
him. 

A. The unchallenged evidence at trial 

Even assuming art/Henilo only that it was error to admit 
petitioner’s post-indictment statements to Detective Guido 
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and Assistant District Attorney Lewis that In* had par¬ 
ticipated in the robbery, had not done the shooting but had 
had a knife, as the District Court observed, such state¬ 
ments were “icing on the cake’’ and any error in their 
introduction was completely harmless. Milton v. Wain- 
icrii/ht, 407 C.S. 571 (1972): l ..S’, e.r rel Moore v. Collette, 
425 F 2d 925 (2d Cir. 1970). 

In fact, as to petitioner’s conviction for manslaughter, 
his statements were exculpatory and certainly not even 
relevant to his conviction on that charge. As for the 
other counts of the indictment, petitioner had volunteered 
essentially the same information to Patrolman Sefton upon 
his arrest on an unrelated burglary charge, petitioner’s 
accomplice Hanks, directly implicated him and petitioner 
had confessed his participation in the incident to the disin¬ 
terested witness, Dorothy (Jreen. In addition there was the 
testimony of Leitlia Smith and Honny Kdwards concern¬ 
ing a “job” petitioner had been planning. Under these 
circumstances, it is clear that petitioner’s conviction would 
have been a certainty even without the challenged state¬ 
ments. Ilurrinfilon v. California, 595 F.S. 25(t (19(19); 
Chapman v. California, 5S(i I'.S, IS (19(17). 

Patrolman Hubert Sefton testified that he arrested the 
petitioner at the A to Z Construction Company on April 
28, 19(»S on a burglary charge. Upon his arrest, both he 
and Patrolman Gunter advised the defendant that he did 
not have to say anything, that anything he said could be 
used against him in a court of law, that he was entitled 
to an attorney and that if he could not afford on**, one 
would be provided to him (228-250). Neither Patrolman 
Stilton nor Patrolman Gunter asked tin* petitioner any 
questions. Petitioner knew he was wanted for the robbery 
at the railroad station and after the Miranda warnings, 
spontaneously spoke: 

“With that Wooden said, ‘1 was going to give my¬ 
self up. f was in Florida, down at the track’, lie 
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said, ‘I didn't shout him. I had th<» knife. T can 
prove it. It is in my jacket hehind the lockers in tin.* 
building’.’’ (230) 

Patrolman Sefton reiterated that he never asked the 
defendant any question. Similarly, Patrolman Hunter did 
not ask the defendant any questions (08-71, ‘J31 ). Justice 
Spit/er obviously credited this testimony of the patrolman 
and held at the conclusion of the hearing that petitioner 
volunteered the testimony that lie was puna' to give him¬ 
self up anyway (44).* This finding is unchallenged and 
is. in any event, presumptively, correct here. 2S I'.S.C. 
2254(d). Since petitioner volunteered this statement, it 
was clearly admissible at trial (073).** 

In addition to this important admission to Patrolman 
Sefton. John Banks testified regarding the comings and 
goings of the petitioner and the other accomplices from and 
to the premise-; of l.eitha Smith and Betty Mack at 219 Stew¬ 
art Avenue, Hempstead on February 17. 1908 through the 
early morning hours of February IS, 19(>X. He explained 
how the petitioner and the other co-defendants planned tin* 
robbery while driving in his car, how they acquired the 


* The finding that petitioner volunteered this statement to the 
patrolman was further buttressed by the testimony of Detective 
Daniel Buido (157). Detective (Undo related that the petitioner 
told him that lie had tried to call the police to surrender. Peti¬ 
tioner's wife had given him the name of Detective Hunter and 
petitioner told Detective Huido that he had called and tried to 
rear-li Hunter three times. 

** The admissibility of Patrolman Sefton's testimony was un¬ 
challenged in tin* New York Courts. As petitioner concedes (appel¬ 
lant's brief, p. 41) and as this Court has made clear, such wholly 
volunteered statements do not come within the holding of Massiah 
v. I'nifttl Slates, 1177 P.S. 201 (1964). Undid States v. Gaynor, 
472 F. 2d 899 (2d Cir. 1973); Unite,I States v. Maxwell, 383 F. 2d 
437 (2d Cir. 1907), crt. den., 38!) P.S. 1051 (1968); United States 
v. Aernrdi, 342 F. 2d 697 (2d Cir. 1965), eert. den., 382 U.S. 954 
(1965). 
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weapon used, and how they rehearsed the route driving to 
and from the Mineola Railroad Station (627-63G, G42-G45). 

On the morning of the crimes Ranks drove to Mineola, 
past the Mineola Railroad Station, parked the automobile 
near a hospital entrance and his three friends got out 
(636). He dozed off and went to sleep (G37). Smith and 
Hill returned to tin* car almost tearing off the door (G37). 
Wooden returned to tin* car shortly after Smith and Hill. 
Hill asked whether he shot the man and the defendant said 
“ . . . he didn’t know. He shot at him.” (G3!)). 

They subsequently went to Mary Jones’ home where pe¬ 
titioner passed around to each of the three men $.">.00 
apiece in dimes (030-040). On tin* follow ing Friday, Ranks 
and petitioner went to Roston and remained there for about 
two weeks at the conclusion of which Ranks came back to 
Nassau County (G41-G42). 

Importantly, Ranks added that on February 18, 1!)G8, the 
defendant had a busliv hairdo and had hair on his face 
(642). 

Leitha Mae Smith and Ronny Edwards corroborated 
Ranks' testimony.* Leitha Smith testified that the peti¬ 
tioner, Hill, Smith and Ranks were at her Hempstead home 
the day before the killing. That afternoon, petitioner was 
saying that he had planned a job for a long time (51)4). 
Earlier in the week she had similarly heard petitioner say 
to Ranks that he had been planning a job for a long time 


* Petitioner armies that under New York Law, corroboration 
of Hanks' testimony was necessary to render it admissible. How¬ 
ever. the corroboration of an accomplice’s testimony is not con¬ 
stitutionally required, such a claim is not cognizable in federal 
habeas corpus and petitioner would have to raise such a claim 
in the New York Courts. In any event, petitioner’s argument 
is without merit since there was ample corroboration of Ranks’ 
testimony under New York Law. Peuple v. Leo, 24 NY2d 556, 
297 NYS 2d 947, cert, den., 495 US 962; People v. Brown, 30 
A1 )2d 279, 291 NYS 2d 573. 
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that was worth $400 (5<)l>-5‘)8). Bonny Edwards testified 
that petitioner and his accomplices were at her home the 
day before the killin',' and she heard petitioner tell Banks 
to hurry up and get his hair fixed since they had a job 
to do (til 1). 

Mary dones testified that in the morning of February 18, 
IfMiS, a man named Woody with an Afro haircult, hea\\ 
beard and eyebrows and a mustache came to her home at 
about 8:45 A.M. While there, the four men chipped in 
dimes, and single dollar bills to buy food and drink (087- 
Robert Swank a Long Island Railroad auditor had 
testified that his audit of the Mineola Station on February 
IS, 1%S indicated that $484 in cash was missing, partially 
consisting of four rolls of dimes worth $o each. 

Finally and most importantly Dorothy Greene testified 
that she resided in Boston during February of l!Mi8. 
Petitioner and Banks cairn to her home on a Friday to¬ 
wards the end ot that month. She testified that Wooden 
stated he had shot someone* 

In short, there was more than ample testimony without 
the challenged statements to Detective Guido and Assistant 
District Attorney Lewis to convict petitioner of felony 
murder, manslaughter, robbery and grand larceny. Addi¬ 
tionally. it cannot be disputed that this other testimony 
was credited by the jury since petitioner's own statement 
exculpated him from the shoot mg and yet the jury con¬ 
victed him of Manslaughter in the First Degree. 


* Insofar as petitioner quotes from the brief of the Nassau 
Count v District Attorney in the New York Court of Appeals in 
an attempt to demonstrate that there was insufficient evidence 
to convict petitioner without his statement, lie has fallen short 
of the mark. The Distriet Attorney was simply reviewing the 
evidence at the time of the 4irand -Jury proceedings when it was 
unknown that at least Hanks and Dorothy Green would testify. 
In any event, this Court has an independent obligation to canvass 
the record. Youmj v. I nihil States, 315 U.S. 257, 258 1 (1942). 
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B—The challenged statements to Detective Guido and 
Assistant District Attorney Lewis. 

Detective Guido’s testimony au<l the question and an- 
iswnr statements were independently admissible at trial, 
notwithstanding petitioner’s prior admissions to Patrol- 
man Set ton, and petitioner’s reliance on l .S. ex rel. Lopez 
v. Zelker, 344 F. Snpp. 1050 (S.D.X.Y.), aff'd. 4<i5 F. 2d 
1405 (2d Cir.), cert. den. 4(1!) C.K. 104!) (1072) is misplaced. 
Prior to any questioning by Detective Guido, petitioner 
was fully and completely apprised of his right to have an 
attorney present and of the fact that an indictment had 
been handed down accusing him of murder. Unlike the 
petitioner in Lopez, petitioner, before speaking to Detec¬ 
tive Guido, was informed l e was under indictment for 
murder. Petitioner clearly appreciated he was under no 
obligation to speak, and as .bulge Duffy observed, he had 
been apprised of his right to have an attorney present at 
least lour times. Armed with this knowledge and appre¬ 
ciating that lie had a right to have an attorney present, 
petitioner stated that he was present at the robbery al- 
hougli he denied that he personally had done the shooting 
as related by his accomplices. Pnder these circumstances, 
Detective Guido properly testified to petitioner’s state¬ 
ments to him at the stationhouse. 

Petitioner, in this Court, is arguing for an extension of 
Massinh and Lopez and is asking this Court to hold that the 
standard required for a valid waiver of the Sixth Amend¬ 
ment right to counsel at trial is also required for a waiver 
of that right at any time after indictment. However, peti¬ 
tioner has cited no authority in this Circuit for such an 
extension of Massiah and notwithstanding petitioner’s at¬ 
tempts to equate himself with a defendant who is already 
on trial or pleading guilty to an indictment, in point of 
fact, when petitioner freely and voluntarily spoke to De¬ 
tective Guido, he was neither on trial nor pleading guilty, 
but was merely reciting the events that transpired on 
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February IS l!KiX. # He was not admitting his guilt nor 
was lie waivin'' any legal defenses to tli«* charges against 
him. 

The Supreme Court has never held that rights under 
Massiuh mav not he waived. Neither Massiuh nor J Icljvod 
v. Ohio. :M t .S. :r>li (1! M >r> >. applying Massiuh to the 
States, deals with waiver, nor, under the facts ol those 
eases, could they. Kven I'liited Stairs r.r rrl. (> Connor V. 
Xrir ,/ r i srii . 40b V lid tibll (3rd Cir l!Mi!>), cert, dm., 3! to 
I .S. !»ii.‘>. while holding “that Massiuh commands an abso¬ 
lute right to counsel after indictment, thereby vitiating the 
validity of all oral communications between the defendant 
and the police made in the absence of counsel" also hold 
that “a clear, explicit, and intelligent waiver may legiti¬ 
mate interorgation without counsel following indictment." 
<40b F lid at ti3t»). 

Petitioner erroneously assumes that the guarantee fit 
the Sixth Amendment is in some sense immutable and that 
such guarantee has no relation to the particular context in 
which it arises. Such an argument ignores the fact that 
the Sixth Amendment, like other amendments, may not be 
analvzed in a vacuum but must be considered in relation 
to a particular factual situation. Thus, although the Su¬ 
preme Court has held the right to counsel to lie retroactive 
during trial and sentence, the Court has re!used to hold 
the right to counsel at post indictment lineups retroac- 
t ive as well, Slorall v. Drnuo, 3SX I .S. Ill hi, lib!) (lbtii): 

"It must lie recognized, however, that unlike cases 
in which counsel is absent at trial or on appeal, it ma\ 
confidently lie assumed that confrontations for identi¬ 
fication can lie and often have been conducted in the 

* Insofar as petitioner is arguing for an extension of Massiuh, it 
is questionable whether such a new ruling is proper on collateral 
attack, especially where the Cnited States Supreme Court has 
denied petitioner certiorari on the same claim raised and where the 
voluntariness of the admissions at liar are unquestioned. 
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absence of counsel with scrupulous fairness and with¬ 
out prejudice to the accused at trial ... I I ]he cer¬ 
tainty and frequency with which we can say in the 
confrontation cases that no injustice occurred differs 
greatly enough from tin* cases involving absence of 
counsel at trial or on appeal to justify treating the 
situations as different in kind for the purpose of 
retroactive application ...” 

Moreover, the Supreme Court has just recently held that 
an indigent defendant has no right to counsel in pursuing 
a permissive appeal, lios.s v. Motfit , 42 l .S.L. Week, 4114b 
(June 17, 1!»74). Finally the Supreme Court in Tucker 
v. Michigan, 42 F.S.L. Week. 4SS7 (June 10, 1D74). recog¬ 
nized that a trial is after all a search lor the truth and that 
absent coercive tactics, admissions made by a defendant 
are admissible notwithstanding an absence of Miranda 
warnings (42 F.S.L. W eek at tS!)2).* 

Finally, even if it is assumed anfuvudo as petitioner 
argues in his brief at bar that the right to counsel under 
the Fifth and Sixth Amendments are different guarantees, 
it does not follow that the guarantees are wholly unrelated. 
Accordingly, a defendant who appreciates that he is under 
indictment and who clearly understands that he is entitled 
to the presence of an attorney waives not only his Fifth but 
his Sixth Amendment rights. 

“Massiah and McLeod must be read in light of the 
Supreme Court's subsequent decsion in Miranda v. 


* Petition r argues that Tin lor stands for the proposition that 
the Fifth and Sixth amendments are unrelated and that although 
a defendant may waive his Fifth Amendment rights lie cannot 
waive his Sixth* Amendment rights except under a much more 
restrictive standard. However, the Supreme Court in Tucker did 
not discuss waiver under the Sixth Amendment and it is clear 
from Stovall and Moflitt that the specific guarantees of the Sixth 
Amendment vary in relation to the stage of the proceedings against 
the defendant. 
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Arizona, 3^4 C.S. 436, 473 . . . whirl) expressly rec¬ 
ognized the validity of a knowing ai d voluntary waiver 
of rights during the ‘critical state’ of custodial in¬ 
terrogation . . . As Miranda and Escobedo dearly 
indicate, formal indictment is no longer the determina¬ 
tive event upon which constitutional safeguards hinge. 
By the same token, formal indictment does not abso¬ 
lutize constitutional rights or inexorably rigidity ad¬ 
versary postures. The crucial feature of both Massiah 
and Mel.iml was the deliberate acquisition of informa¬ 
tion by police from a suspect under circumstances 
preventing his effective exercise or waiver of his rights 
to counsel at a time when those rights had clearly 
attached by virtue of his formal indictment.” United 
Stairs v. Cris/,, 433 F l»d 334, 3548 (7th Cir. 1970). 

As this Court succinctly stated in United States v. 
Drain)mad, 334 F 2d 132, 150 (2d Cir. 1905) (en banc), 
cert. dm. 384 C.S. 1013 (190.0): 

“We are not prepared to hold that Drummond’s will¬ 
ingness to go on ‘spilling the beans' was a waiver of 
some of his rights but not others. lie Fifth and 
Sixth Amendments may be designed to protect quite 
diffe’-ent values but in concrete situations they may 
often provide precisely the same protection which can 
be waived in precisely the same way . . . Drummond 
could have refused to talk . . . : he would have been 
protected in such a refusal by the Fifth and Sixth 
Amendments. But when lie did elect to speak, his 
rights under both Amendments were waived." 

In sum, petitioner, in the absence of any questioning, 
volunteered his statements to Patrolman Sefton. Detective 
(iuido’s testimony and the question and answer statement 
were thus cumulative. In any event, the challenged testi¬ 
mony was admissible since petitioner waived his right to 
counsel under the Sixth Amendment prior to any ques¬ 
tioning. 
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POINT II 

Petitioner was assigned able and competent counsel 
to represent him at trial and the state court’s refusal 
to replace counsel did not deprive him of any consti* 
tutional right. 

Petitioner argues that one of his appointed trial counsel, 
Irving Cohn, Esq., was not prepared to try his case, that 
the judge did not make sutlieient inquiry into petitioner’s 
allegation that counsel was unprepared, and that under 
these circumstances he did not effectively wa ve his right 
to counsel. However, petitioner had ample opportunity to 
establish his allegation that counsel was unprepared. lie 
was unahle to do so because the sole reason for his request 
for a change of counsel was his desire to delay tin* pro¬ 
ceedings against him. The trial court recognized this tactic 
for what it was and petitioner knowingly waived his right 
to the assistance of counsel at trial. 

It is well established that trial judge need not appoint 
other counsel unless good cause is shown, (’..S'. ex rel. 
Jackson v. Foltette, 42b F 2d 2b7 (2d Cir. 11)70); ( ..S', v. 
Guttennan, 147 F. 2d b40, 542 (2d Cir.). The issue to he 
determined is where a claim is made that counsel should 
have been replaced is whether the trial judge abused his 
discretion in light of the reasons presented to the trial at 
the time the request was made. See U.S. ex rel. Jackson v. 
FoUette, sitf/ra; Leitf/ar v. Sara file, 376 U.S. 575 (1064); 
l ..S', ex rel. /iaskcrrillc v. I)ee<jan, 427 F. 2d 714 (2d Cir. 
1070), cert, den., 400 U.S. 1)28 (1070). 

Clewing the trial record herein in light of these standards 
it is clear that petitioner was not entitled to the appoint¬ 
ment of new counsel on the eve of his trial. Mr. Cohn 
had represented the petitioner for over two years. Yet the 
petitioner’s request to have him discharged was not made 
until the morning of trial. Mr. Cohen conducted a Huntlcif- 
Miranda hearing on behalf of the petitioner during this 




3S 


time. 'I'lx* trial judge know Mr. Cohen to be an able awl 
experienced criminal lawyer. Petitioner's attempt to have 
him replaced was just an attempt to interfere with and 
delay his trial. Additionally, petitioner was assigned a 
second counsel, Mr. Brown, to assist Mr. Cohn and peti¬ 
tioner indicated to the court that Mr. Brown was satisfac¬ 
tory. 

Petitioner attempts to point to a number of areas where 
Mr. Colin’s representation was allegedly lacking, but 
upon examination, his complaints are without merit and 
utterly fail to establish a claim of ineffective assistance 
of counsel which would have reduced his trial to a sham 
or mockery of justice. / ..S', ex nl. Vrispni v. Maucusi, 
44s K 2d 22s (lid Cir. 1!»71 ). 

Thus petitioner relies on the following to document his 
indictment or assault on the integrity and reputation of 
assigned counsel: 

(1) He did not read the entire trial transcript of the 
Hill trial. 

(2) lie did not personally visit petitioner often enough 
in jail. 

(3) He was not privy to the plea bargaining in behalf 
of Banks, a co-defendant. 

(4) Wooden learned before his assigned attorney about 
a perjui v indictment against Betty Mack and Leitlia Smith 
as a result of their testimony in the Hill trial. 

Insofar as petitioner argues that Mr. Cohn did not read 
the entire Hill record, lit 1 fails to point out what Mr. Cohn 
would have ascertained from that record that would have 
improved petitioner's case or added to Mr. Cohn’s already 
appreciable knowledge of petitioner’s case, it must he 
remembered that trial counsel sat through the identifica¬ 
tion hearing in the Hill case that included the eyewitnesses 
to the murder, Mrs. Laura Palmer, Robert Hilbert, Tlieo- 
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philus Jones and Paul Fitzgerald. Also testifying were 
Deputy Chief Inspector John Cummings, Detective- 
Lieutenant George Maher, Robbery, Detective Gerald 
Hunter, Homicide, Detective Daniel Lannon, Robbery. 
Light witnesses testified at the Hill hearing about the 
murder, the description of the murdef, the murderers, the 
time, place, and, in the case of tin* eyewitnesses, their 
ability or lack ot it to make a positive identification (303- 
304). 

A second defendant, John Banks, also demanded and 
separately received a confession hearing which Cohn also 
attended. His appearance is noted at the outset of the 
trial record in the Banks hearing. 

L his veteran trial lawyer knew from his initial contacts 
with the case that it was useless to dispute before* a jud * 
and jury that a robbery and murder had taken place. 
Long experience including the investigation and prepara¬ 
tion ot a defense in numerous other murder prosecutions 
suggested the weakness in this case, if there was a weak¬ 
ness from the trial point of view, would be identification. 
It is clear that by attending the identification hearings in 
the case of Hill and, at a different time, the confession 
hearing to Banks, Cohn performed a useful function for 
his client. 1 hey were, after all, the only hearings held 
before Wooden's pre-trial confession hearings commenced. 
The Hill-Banks hearings opened up the People’s case al¬ 
most in its entirety for Cohn before the hearing on 
W ooden’s confession commenced. 

hinallv, Colin represented Wooden at the combined 
Huntley-Miranda hearings on October 8, 9. and 10. 19G9, 
in tin* Nassau County Court before Judge Spitzer. There 
were five police witnesses who testified, namely Patrolmen 
Gunter and Set ton who arrested Wooden the night of 
April 28, 19(iS, for a separate burglary about two months 
after the murder. Detective-Lieutenant Daniel Guido, the 
( ommanding Officer of tin* Homicide Squad, was in charge 
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of the investigation, and lie was the principal witness. He 
testified to the circumstances of the confession, and was 
corroborated by Detectives Lazo leak, Hunter, Lannon and 
the stenographer, Donald White. 

When the actual trial commenced on March 1(5, 1070, 
Cohn had already been through three extensive pre-trial 
hearings conducted in behalf of Hill. Banks and his own 
client exploring the critical areas of the case: identifica¬ 
tion and confession, lie knew the four eyewitnesses, Mrs. 
Laura Palmer, ltobert Hilbert, Paul Fitzgerald and Theo- 
philus Jones, could not identify his client. Moreover, lie 
knew precisely the extent, effect and impact of their testi¬ 
mony. Furthermore, trial counsel knew exactly the details 
that led to the confession including all of the surrounding 
circumstances. To argue that Cohn was unprepared is 
contrary to the facts. 

Petitioner also argued in the District court that Mr. 
Cohn had not visited with him for three months prior to 
the trial. However, such an allegation does not establish 
an ineffective assistance of counsel claim. Although it 
might have been comforting for petitioner to sec Mr. 
Cohn, petitioner does not allege what petitioner had to 
tell him that would have affected the strategy at trial and 
such an allegation does not prove counsel was not pre¬ 
pared to undertake his defense. 

Petitioner also claims that Cohn was incompetent be¬ 
cause he was not privy to the negotiations between the 
District Attorney and Banks’ lawyers. Obviously, Cohn 
was not privy to these negotiations since the District 
Attorney was hoping Banks would testify against his 
client. 

Finally, as for petitioner’s argument that Cohn was 
incompetent because Wooden learned of the perjury indict¬ 
ments against Leitha Mae Smith and Betty Mack, before 
Cohn did, this too, fails to establish ineffectiveness of 
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counsel. This fact had no bearing on Cohn’s readiness to 
go to trial, and the implications of these indictments in 
regard to Wooden were thoroughly explored by Mr. Cohn 
and Mr. Brown, co-counsel, and every attempt was made 
before trial commenced to use these indictments to peti¬ 
tioner’s advantage. 

In short, petitioner’s claims regarding Mr. Cohn were 
and are without foundation. By willfully rejecting his 
assistance and Mr. Brown’s, petitioner intelligently waived 
his right to counsel. U.S. v. Foriura. 4(14 F. 2d 1202 
(2d Cir.) cert. den. 401) U.S. DSO (1972); U.S. ex rel. Jones 

v. McKendrick, - F. Supp. -, (E.D.N.Y. 1909) (OS 

Civ. 004, Bartels, J.), ( nff'd in open court, -F. 2d-, 

2d Cir. 1970 Docket No. 34404). 

Finally, the claim of ineffective assistance of counsel 
must be weighed in the light of the People’s case. U.S. 
ex rel. Marcelin v. Mancusi, 402 F. 2d 30, 43 (2d Cir. 1972). 
The prosecution’s case against petitioner was exceptionally 
strong. In addition to his own admissions, there was the 
testimony of Banks and Dorothy Green, both of whom 
testified to other admissions by the petitioner. Against the 
weight of this testimony, petitioner’s argument of ineffec¬ 
tive counsel pales. Significantly, petitioner apparently lost 
confidence in Mr. Cohn who advised him to plead guilty 
(he also apparently lost confidence in Brown because of 
this). 

Two experienced and competent counsel gave the de¬ 
fendant their best professional advice in view of all the 
objective circumstances and obstacles they knew faced 
them. This advice Wooden disliked and a reading of the 
record compels the conclusion that if counsel did not agree 
with him, they suddenly became incompetent or allegedly 
caused him to lose confidence or trust in the relationship. 
However, this was the type of advice it was the duty of 
counsel to give, and contrary to establishing ineffective 
assistance, establishes that counsel was exploring all 
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options and doing the host for petitioner that was possible 
under the circumstances. 

Insofar as petitioner argues that because lie proceeded 
pro sc his trial was replete with errors, it is he alone who 
must bear the burden of his decision to represent himself. 
Appellant's Brim p. (id. In any event the errors about 
which petitioner claims were upon analysis, no errors at 
all. The jury and defendant were apprised of all the 
relevant facts concerning Leitha Smith. Betty Mack and 
the Banks' plea. The trial court granted defendant neces¬ 
sary time to prepare his case under the circumstances, and 
required tin* presence of both Mr. Colin and Mr. Brown 
at trial to assist the defendant in every way. 

Moreover, insofar as Banks testified to tin* fact that 
Willie Smith and Caesar Hill had told him the petitioner 
(Woodie) had shot a man. this statement dovotailed with 
petitioner's own statement in Banks' presence that he had 
shot at the man (<>3!1). In any event, the jury was in¬ 
structed that whatever Smith and Hill said was not bind¬ 
ing on W ooden. 

As for Lieutenant Guido's testimony concerning his con¬ 
versation with Wooden prior to Wooden’s admissions, at 
the station house, Guido never stated that Hill and Smith 
had accused the defendant of doing the shootings, he was 
merely relating what he had said to the defendant. This 
was not testimony offered for the truth thereof between 
the witness on the stand and a third party. Guido was 
physically present testifying in the Court Room available 
for cross-examination as to what lie said to the defendant 
and what the defendant said to him. Moreover, the court 
gave suitable limiting instruction. '78.3). Finally, since the 
trial of the various defendants had been severed, peti¬ 
tioner was free to call Hill and Smith as witnesses if he 
so desired. 

in short, petitioner received a fair trial, it was his deci¬ 
sion to represent himself and the claims he is urging here 
are without merit. 
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CONCLUSION 

The order of the District Court should be affirmed. 

Dated: New York, New York, September 30, 1974. 

Respectfully submitted, 

Louis J. Lefkowitz 
Attorney General of the 
State of New Y 7 ork 
Attorney for Respondent 

Samuel A. IIiiishowitz 
First Assistant Attorney General 

Arlene R. Silverman 
Assistant Attorney General 
of Counsel 
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